                             CPR MODEL AGREEMENT

                      FOR EX PARTE ADJUDICATION OF TRADE

                 SECRET MISAPPROPRIATION AND PATENT DISPUTES

[This model agreement is designed for parties to intellectual property disputes who wish to pursue a rigorous adjudication, while protecting their proprietary technology from further exposure to opponents or to third parties.

Each party submits its case and supporting technological information to a jointly selected neutral adjudicator separately and in confidence. The Adjudicator, who acts as a wall between the parties, issues a decision based on the ex parte presentations. The decision may be nonbinding or binding, as the parties agree. If the decision is nonbinding, then following the decision the parties and the Adjudicator attempt to resolve the dispute through facilitated negotiation.]

AGREEMENT made __________, 19___, (the "commencement date") between ___________________ of ______________    _____________ represented by ____________________________ ("Proponent"); and ___________________________ of ___________________________ represented by ______________________ ("Opponent").

A trade secret misappropriation and/or a patent infringement dispute ("the dispute") has arisen between the parties. The parties wish to have the dispute adjudicated in a confidential proceeding, as described in this agreement. The Adjudicator's decision will be (nonbinding) (binding).

Accordingly, the parties agree as follows:

1. 
THE DISPUTE


1.1. 
Trade Secrets. Attached hereto as Exhibit A is an outline of the alleged trade secrets to which the dispute relates, and as to which the Proponent asserts rights against the Opponent (the "trade secrets").


1.2. 
Patents. Attached hereto as Exhibit B is a list of the patents to which the dispute relates, and under which the Proponent asserts rights against the Opponent (the "patents").


1.3. 
Accused Products/Processes. Attached hereto as Exhibit C is a general description of the Opponent's products/processes as to which Proponent asserts the trade secrets and/or the patents (the "products/processes").


1.4. 
Issues. Attached hereto as Exhibit D is an agreed statement of all issues of fact and law to be addressed in this proceeding.


1.5. 
Applicable Law. This agreement is governed by the law of the State of _________________________.

2. 
THE ADJUDICATION


2.1. 
Single Adjudicator. The proceeding shall be conducted before a single Adjudicator (the "Adjudicator"), who shall be neutral and impartial.


2.2. 
Selection. The Adjudicator shall be ______________, who has agreed to serve and whose compensation has been agreed upon by the parties and the Adjudicator.


2.3. 
Ex Parte Communication with Adjudicator. Except as specifically provided in this agreement or as the parties otherwise agree, no party or anyone acting on its behalf shall have any private or ex parte oral or written communication with the Adjudicator on any matter related in any way to this proceeding.


2.4. 
Standard for the Adjudicator. The role of the Adjudicator shall be to deliver a "yes" or "no" decision pursuant to paragraph 6.1., below on each issue defined in Exhibit D.


2.5. 
Vacancy. If the Adjudicator should be unable to perform the duties of his office, resign or become disqualified, the office shall be considered vacant. The parties shall utilize their best efforts to attempt to fill such a vacancy.

3. 
GOOD FAITH


3.1. 
Content of Submissions. The parties expressly agree that good faith, legally supportable and factually accurate submissions by each party to the Adjudicator of claims, defenses, responses, testimony, affidavits, briefs and any other materials relevant to resolution of this dispute are essential to a proper resolution and will be effected by each party.


3.2. 
Purpose of Submissions. The parties further expressly agree that no submission to the Adjudicator shall be interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of this proceeding.

4.
 SUBMISSIONS TO ADJUDICATOR


4.1. 
Initial Submissions to Adjudicator. Not more than 30 days after the commencement date, each party shall submit in writing to the Adjudicator, but not to any adverse party, the following information:


(a)
an outline of the party's case;


(b)
an outline of testimony of each fact and expert witness of the party;


(c)
copies of all exhibits in possession of the party to be relied on at the hearing;


(d)
a list of persons who will represent the party at the hearing.


4.2. 
Content of Initial Submissions. Each party shall submit to the Adjudicator documentary evidence and affidavits based on personal knowledge as the party deems pertinent to the resolution of the dispute. The materials submitted to the Adjudicator shall be organized by the submitting party in accordance with the issue or dispute to which the material relates. Each party may support each contention with apposite legal authority. All submissions shall be as brief as reasonably possible.


4.3.
Subsequent Submissions. Not more than ten days after the Adjudicator receives the initial submissions referred to in paragraphs 4.1. and 4.2., the Adjudicator may request further information, explanation of the previous submission(s), and/or may advise the parties on issues to be briefed by them. Within ten days of the foregoing request or advice the parties shall submit to the Adjudicator all additional information or explanations requested, and briefs on the issues previously delineated by the Adjudicator. If the Adjudicator thereupon concludes that he/she does not have sufficient evidence upon which to make a "yes" or "no" determination on any issue defined in Exhibit D, the Adjudicator shall so inform the parties.

5.
THE EX PARTE HEARING


5.1.
Place and Date. The final hearing shall commence not more than 60 days after the commencement date, on a date and at a place to be fixed by the Adjudicator upon consultation with and agreement of the parties.


5.2.
Procedure. Counsel and, optionally, fact and expert witnesses for each party, shall separately present orally to the Adjudicator the party's position and shall respond to inquiry by the Adjudicator pursuant to the following groundrules:


(a) Each presentation shall be made in accordance with a schedule set by the Adjudicator in advance, the objective being to complete all presentations, insofar as possible, in a single day.


(b) No adverse party or representative of an adverse party will be present during any other party's presentation.


(c) The rules of evidence shall not apply.


(d) Oral presentations may be made by anyone chosen by a party, but no party shall have more than ___ representatives, including witnesses, presenting its position.


(e) The Adjudicator may question counsel and witnesses and seek further information from each party during its presentation and shall control the procedure followed during the oral presentations.


(f) The Adjudicator may draw negative inferences from the conduct of any party with respect to any provision of this agreement or any request of the Adjudicator.


5.3. 
Transcript. The hearing shall not be transcribed.


5.4. 
Adjournments. The Adjudicator may postpone or adjourn the hearing if necessary to permit the production of additional evidence requested by the Adjudicator or for other good cause, and shall do so upon the request of all parties.


5.5. 
Preliminary Hearing. The Adjudicator may call one or more preliminary hearings to narrow or better define the issues to be adjudicated, to determine procedure, or for other purposes.


5.6. 
Attendance at Hearing. Attendance at hearings shall be restricted to the parties' designated representatives.


5.7. 
Absence of Party. The final hearing may proceed, at the discretion of the Adjudicator, if any party, after due notice, fails to be present.


5.8. 
Briefs. No post-hearing briefs are to be submitted.

6. 
THE DECISION


6.1. 
Time and Form. The decision shall be in writing and signed by the Adjudicator. The decision shall be a "yes" or "no" decision on each issue defined in Exhibit D and shall not contain findings of fact or conclusions of law. The decision shall be mailed or delivered to each party no later than seven days from the close of the final hearing. In the event that the Adjudicator concludes that he/she does not have sufficient evidence upon which to make a "yes" or "no" decision as to any issue, the Adjudicator shall so state, advising the parties of the additional evidence required and specifying which party is to provide the same. Any party requested to provide additional evidence shall use its best efforts to supply such evidence to the Adjudicator within ten days of the Adjudicator's request. Within seven days of the conclusion of said ten day period the Adjudicator shall either render a written "yes" or "no" decision on the issue or issues in question or advise the parties that he/she still is unable to do so.


6.2. 
Effect. The Adjudicator's decision (shall be binding on both parties) (shall not be binding and shall have no evidentiary value in any litigation. If the Adjudicator is empowered to render a binding decision, and if the Adjudicator finds in favor of the Proponent on one or more of the issues defined in Exhibit D, the Adjudicator is empowered to issue a cease and desist order or such other injunctive relief as the Adjudicator considers appropriate under the circumstances, but the Adjudicator is not empowered to award any damages. The Adjudicator's decision, if binding, shall be deemed an arbitration award under the United States Arbitration Act, 9 U.S.C. 
 1-16, and judgment upon the award may be entered by any court having jurisdiction thereof.


6.3. 
Informal Resolution After Nonbinding Decision:


(a) The parties shall meet jointly or separately with the Adjudicator during the 30-day period following the Adjudicator's decision in order to attempt to resolve the dispute. The time and place for such meeting or meetings shall be set by the Adjudicator based on the reasonable convenience of the parties.


(b) During the 30-day period referred to above, upon the request of either party, the Adjudicator will promptly discuss the reasons for the Adjudicator's decision with counsel for the party making such request without disclosing the content of the adverse party's submissions supplied pursuant to sections 4. and 5. of this agreement.


(c) The parties agree not to initiate any litigation against each other relating to any aspect of the dispute during the 30-day period referred to above.

7.
NEUTRAL EXPERTS


7.1. 
Retained By Adjudicator. In the event that the Adjudicator deems it appropriate to retain a neutral expert, the Adjudicator shall retain such an expert, provided that the identity of the neutral expert, the scope of the work to be performed, and the terms of the neutral expert's agreement shall be subject to the written approval of both parties.


7.2. 
Compensation. The neutral expert's fee shall be agreed upon and shared equally by the parties.

8. 
CONFIDENTIALITY


8.1. 
Scope. The entire proceeding is a compromise negotiation for purposes of Rule 408 of the Federal Rules of Evidence and state evidentiary law.


8.2.
Confidentiality Obligations of the Adjudicator:


(a) Any information learned by the Adjudicator as a result of this proceeding shall be kept in confidence and used only for the purposes set forth herein, except to the extent such information is or becomes in the public domain or is obtained from another source.


(b) Any documents or things submitted by a party to the Adjudicator shall not be transmitted or disclosed to the adverse party or any third party and shall be returned by the Adjudicator to the submitting party at the conclusion of the 30-day period provided in paragraph 6.3 of this agreement, or within ten days following earlier termination of the procedure.


(c) The decision rendered by the Adjudicator pursuant to paragraph 6.1. above shall be kept in confidence by the Adjudicator and used only for the purposes set forth herein.


(d) Whenever the Adjudicator is requested, pursuant to a subpoena, request for production of documents or things, civil investigative demand, or other legal process, to disclose to persons or entities not the submitting party in this proceeding, documents, things, testimony, affidavits, briefs or the like, prior to responding thereto the Adjudicator shall, within five days after receipt of the request, notify both parties of the existence and terms of such request. If a response to such a request is due in ten days or less, such notice shall be given within 24 hours after receipt of such request.


8.3.
Confidentiality Obligations of the Parties:


(a) Neither party shall publish, or cause to be published, any information regarding this procedure.


(b) The decision rendered by the Adjudicator pursuant to paragraph 6.1. above if nonbinding shall be kept in confidence by the parties and shall not be admissible in any litigation.


8.4.
Survival. The confidentiality provisions of this agreement shall survive the termination of this agreement.


8.5.
Enforcement. The parties and the Adjudicator agree that damages are not adequate, and that the parties otherwise would be without an adequate remedy at law, for any threatened or actual disclosure or use of information in violation of the confidentiality provisions of this agreement. Accordingly, each party and the Adjudicator consent to the entry of an injunction against any threatened or actual disclosure or use of the information in violation of the confidentiality provisions of this agreement.

9. 
MISCELLANEOUS


9.1.
Costs. The compensation of the Adjudicator shall be shared equally by the parties. Each party shall bear its own costs of the proceeding.


9.2.
Time Extensions. The parties may extend any period of time by mutual agreement. The Adjudicator may extend any period of time for good cause, except for the deadline for issuance of the decision.


9.3.
Actions Against Adjudicator. The parties agree not to make any claim against the Adjudicator based on any act or omission in his/her role as Adjudicator in this proceeding, except for a claim based on willful misconduct which has caused direct injury to the claimant or a claim of breach of the Adjudicator's confidentiality obligations under this agreement.


9.4.
Bi-Party Negotiations. The Adjudicator, at his/her discretion, may urge the parties at any time to engage in face-to-face settlement negotiations.


9.5.
Termination. The proceeding shall terminate when (a) the Adjudicator issues a binding decision, if empowered to do so; or (b) the parties enter into a settlement agreement; or (c) the 30-day period referred to in paragraph 6.3. expires; or (d) the parties agree in writing to discontinue the proceeding; whichever event first occurs. Either party may terminate the proceeding unilaterally by written notice to the other party and the Adjudicator at any time following 120 days from the commencement date, in the event the proceeding has not been otherwise terminated.
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