                   PUBLISHING AGREEMENT (EXCLUSIVE LICENSE)

                    FOR COMPUTER PROGRAM AND DOCUMENTATION

THIS PUBLISHING AGREEMENT (this "Agreement") made and entered into effective this ____ day of _______________, 19__, by and between (hereinafter "Author"), a resident of [specify state] with offices at _______________________ and __________________ (hereinafter "Publisher"), a [specify type of organization] with offices at _______________________:

                                 WITNESSETH:

WHEREAS, Author has created a Work (as hereinafter defined) that consists of computer program in machine-readable form and a manuscript of instructional and operating documentation relating to the computer program on the subject of ____________________;

WHEREAS, Publisher desires to convert the Work to a new Product (as defined in Section 1.3 hereof) in marketing form and to manufacture, publish, and distribute the Product; and

WHEREAS, Author is willing to allow Publisher to so create and market the Product on the terms and conditions of this Agreement;

NOW THEREFORE, the parties hereto, intending to be legally bound, hereby agree as follows:

Section 1: Definitions

For the purposes of this Agreement, the following capitalized terms are defined as follows:

1.1. "Computer Trade." Wholesalers, jobbers, retail chains and independent retailers for whom a substantial percentage of gross revenues are derived from the sale of computers and software.

1.2.  "End-User License." Publisher's standard license used by Publisher to market microcomputer software, as such form of license may be amended from time to time. The current version of such a license is attached hereto as Exhibit A [omitted].

1.3. "Product." A combination of computer code and user documentation that represents a derivative work or collective work based on or including some or all of the Work. The Product will consist primarily of object code and user documentation but may, at the discretion of Publisher, include portions of source code and development documentation that are necessary and desirable to increase the marketability of the Product.

1.4. "Supplementary Channels." Libraries, educational channels and professional organizations having an interest in the subject matter of the Product.

1.5. "Work." Computer program and related documentation created by Author in conformity with the specifications attached as Exhibit B hereto (the "Specifications") [omitted]. The Specifications provide for the source code version of the Work to be in the ________________ computer language, with English comments and related development documentation, and the machine-readable object code version of the Work to be formatted for operation on the ____________________ computer with the _______________ operating system.

Section 2: Warranty of Originality and Ownership

2.1. Author warrants that it is the sole author of the Work and has full exclusive right, title and interest in the Work, including all intellectual property rights associated therewith.

2.2. Author warrants that the Work, in the form to be delivered to Publisher, will not infringe any U.S. copyright, trade secret or other proprietary rights of any third party.

Section 3: License Grant to Publisher

3.1. Author hereby grants to Publisher exclusive right and license, under any copyrights or other intellectual property rights of Author associated with the Work, to copy, modify and distribute the Work, including modified versions thereof, and to authorize others to do some or all of the foregoing throughout the United States. Such right and license shall commence upon the effective date of this Agreement and shall continue, unless this Agreement is sooner terminated, until expiration of the last to expire of the copyrights of Author in the Work. Such license is limited to the production and distribution of Products under the terms of the End-User License.

3.2. Author agrees that in the event it decides to distribute the Work or license the Work for distribution, outside the United States, Publisher shall first be offered the right to enter into a supplementary license agreement for exclusive distribution rights in such areas on terms no less favorable than those set forth in this Agreement or, if distribution by others is contemplated, no less favorable than those offered to such other potential distributors. Author agrees that in the event Author licenses the Work for distribution outside the United States, such license shall expressly exclude any right to distribute the Work, or any modified version of the Work, in the United States while this Agreement remains in effect.

Section 4: Payment and Royalties

4.1. Publisher shall pay to Author, upon execution of this Agreement, the amount of $______ as a nonrefundable advance royalty. Such advance royalty shall apply as a credit against 50 percent of the royalties accruing to Author under Section 4.2 hereof until such advance royalty is credited in full.

4.2. Subject to crediting of Author's advance royalty as provided in Section 4.1 hereof, Publisher shall pay to Author the following royalties:


A. So long as the aggregate number of copies of Products distributed by Publisher is 5,000 or less, Author shall be paid five percent (5%) of the net revenue received by Publisher with respect thereto;


B. When more than 5,000 but no more than 25,000 copies of Products have been distributed by Publisher, Author shall be paid twelve percent (12%) of the net revenue received by Publisher with respect thereto; and


C. When more than 25,000 copies of Products have been distributed by Publisher and thereafter, Author shall receive twenty percent (20%) of the net revenue received by Publisher with respect thereto.

4.3. For purposes of computing royalties, the term "net revenues" means gross revenue realized by Publisher from such sale or use of Products adjusted for returns, allowances and refunds granted by Publisher for Products in accordance with its standard practice.

4.4. Royalties shall accrue upon Publisher's receipt of net revenue and shall be payable within thirty (30) days after the end of each calendar quarter. Each royalty payment to Author shall be accompanied by a report that summarizes by type all transactions producing revenue from Products and sets forth gross revenue and adjustments for returns, allowances and refunds.

Section 5: Testing and Changes

5.1. Author shall deliver the Work to Publisher at the production offices of Publisher and shall provide, at the request of the Publisher, up to four (4) weeks' personal time for demonstrations of the Work and consultation and information concerning the Work for Publisher's employees and agents assigned to test the Work for acceptability.

5.2. Author agrees to make reasonable changes in the Work to cause the computer code contained in the Work to conform to the specifications and to cause the Work to operate on the computer provided by Publisher in such a manner as to demonstrate the functions described in the Specifications.

Section 6: Publisher's Duties

6.1. Publisher shall have the responsibility to conduct its testing in good faith and to determine during such testing the suitability of the Work for the Product. Upon such determination by Publisher of such suitability, Publisher shall notify Author in writing of the acceptance or rejection of the Work.

6.2. Publisher shall, upon acceptance of the Work, alter, edit, supplement and document the Work to create the Product. Publisher shall be responsible for the characteristics of the Product and all documentation delivered and representations made to end-users with respect to the Product.

6.3. Publisher shall test the Product as it determines to be necessary. Publisher shall produce copies of the Products including by recording company code in appropriate media and preparation of user documentation. Publisher shall package the Product for distribution with the End-User License.

6.4. For a period of at least ___ years, Publisher shall promote the sale of, solicit orders for, and distribute copies of, the Product throughout the United States and shall offer the Product to the Computer Trade on reasonable terms calculated to maximize the revenues attainable on distribution of the Product.

6.5. Publisher shall demonstrate the Product in Supplementary Channels to promote its distribution to end-users.

6.6. Publisher shall prepare cover design and graphics for the Products and develop advertising, marketing materials and promotional activities calculated to successfully promote distribution of the Product.

6.7. Publisher shall manufacture and stock adequate copies of the Products to provide timely response to fill demand for the Products from the Computer Trade.

6.8. Publisher shall invest during the term of this Agreement no less than five percent of the net revenue received from the Product in demonstration, promotion and advertising activities directed to expand and develop the market for the Product.

6.9. Publisher shall maintain accurate records of all manufacture, shipment and distribution activities regarding the Product and revenue received with respect to such activities, and shall maintain such records during the term of this Agreement and for three years after the termination hereof. All such records shall be made available to Author for purposes of audit at reasonable times no less frequently than once each year.

Section 7: Commitments and Marketing Efforts

7.1. Notwithstanding any other provision of this Agreement, Publisher makes no guarantee of success regarding its efforts under this Agreement and makes no commitment whatever with respect to revenue to be achieved or royalties to be earned from the Product.

7.2. Author agrees that performance of Publisher's duties hereunder, in a manner that is reasonably calculated to bring the Products to the attention of the Computer Trade and to provide the Computer Trade with a reasonable opportunity to procure and distribute the Products, shall be sufficient to satisfy any marketing obligation of Publisher hereunder.

Section 8: Termination

8.1. Author may terminate this Agreement if Publisher has not accepted the Work by __________________, 19__.

8.2. Author may terminate this Agreement for any material breach of this Agreement by Publisher that continues, without waiver or cure, thirty (30) days after written notice to Publisher. Such written notice shall describe such breach in reasonable detail. It is agreed by the parties that failure to pay royalties when due shall constitute a material breach.

8.3. Publisher may terminate this Agreement by written notice to Author issued within two (2) weeks after any anniversary of this Agreement if during the preceding calendar year net revenue realized by Publisher from distribution of the Products hereunder is less than $______.

8.4. Notwithstanding any termination of this Agreement, Publisher shall have the right to continue to market and distribute no more than ____ copies of Products produced prior to termination and Author shall have the right to continue to receive royalties on all net revenues of Publisher from the Product.

Section 9: Copyright and Trademark

9.1. Publisher may market and distribute the Product under Publisher's trademarks and trade names so long as Author's byline shall be displayed on all Products. Publisher shall mark each Product "Copyright [Author's name] 19__," and Publisher may also mark with its own copyright Products that contain copyrightable subject matter of Publisher.

9.2. Author shall indemnify Publisher and hold harmless Publisher from and against any and all claims, actions, losses, costs and liabilities based on or arising out of claimed infringement by the Work of any U.S. copyright or other intellectual property rights of any third party.

9.3. Publisher shall indemnify Author and hold harmless Author from and against any and all claims, actions, losses, costs and liabilities based on any claims by third parties relating to the Products, or arising with respect to their sale and distribution, with the sole exception of the matters covered by the Author's indemnity set forth in Section 9.2 hereof.

9.4. The foregoing rights of indemnification shall be conditioned on the indemnified party (1) furnishing prompt notification to the indemnifying party; (2) permitting the indemnifying party to control the defense and settlement of any third-party claim or action; and (3) cooperating in the defense by the indemnifying party at the indemnifying party's expense.

Section 10: Promotional Activities of Author

Author agrees to engage in promotional activities at the request of Publisher to promote the marketing and distribution of Products by personally appearing at up to six trade shows or retail outlets designated by Publisher for a one-day period at each such location during a one-year period commencing with availability of the first Products distributed by Publisher hereunder. The time and place of such appearance shall be mutually agreed to and consent of Author shall not be unreasonably withheld. Publisher shall pay Author reasonable travel and living costs for each such appearance upon submission by Author of an invoice for reasonable and actual expenditures.

Section 11: Limitations on Liability

Author makes no warranty that all errors have been or can be eliminated from the Work and, with respect thereto, Author shall not be responsible for losses, damages, costs or expenses of any kind resulting from the use or distribution of the Work by Publisher or use by any end-user, including, without limitation, any liability for business expenses, machine downtime or damages experienced by Publisher or any third persons as a result of any deficiency, defect, error or malfunction. Author shall not be liable for any indirect, special, incidental or consequential damages relating to or arising out of the subject matter of this Agreement or actions taken thereunder. EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT, AUTHOR MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO THE PROGRAMS OR THE USE THEREOF, AND SPECIFICALLY DISCLAIMS ALL IMPLIED WARRANTIES OR MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

Section 12: General

12.1. All notices, payments, or deliveries called for by this Agreement shall be deemed sufficient upon actual delivery to the address set forth above or upon mailing by registered mail, return receipt requested.

12.2. Each party agrees to comply with all applicable laws and regulations of governmental bodies having jurisdiction over the subject matter of this Agreement.

12.3. Neither party shall be held liable to the other for failure of performance where such failure is caused solely by supervening conditions beyond that party's control, including acts of God, civil disturbance, strikes, labor disputes and lawful governmental action. If any provision of this Agreement shall be deemed to be unlawful or unenforceable by a court of competent jurisdiction, such termination shall have no effect on the validity and enforceability of the other terms and conditions of this Agreement, and the challenged term shall be deemed deleted.

12.4. This Agreement constitutes the entire agreement between the parties and supersedes all prior statements, representations and agreements on this subject matter. This Agreement may be amended only by a writing that refers to this Agreement and that is signed by both parties.

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed by their authorized representatives below as of the date first above written.

[Publisher] 
 
[Author] 


By:
 
 
By: 


Title: 

 
Title: 


Date: ________________, 19__
Date: ________________, 19__

