                           PHARMACEUTICAL INDUSTRY

                              LICENSE AGREEMENT

                              License Agreement

AGREEMENT made as of the ___ day of ______________, 1996, by and between Technology Company Inc. (hereinafter referred to as "Technology Company"), a corporation organized and existing under the laws of the State of Delaware, having an office at _______________________________________U.S.A., and _______________________________ (hereinafter referred to as "Patent Licensor"), a corporation organized and existing under the laws of the State of _____________________________, having an office at _________________________________________________________. 

                                 WITNESSETH:

WHEREAS, Patent Licensor is the owner of and has the right to grant licenses with respect to certain Patents, Trademarks and Technical Information (as hereinafter defined) regarding certain Products (as hereinafter defined); and

WHEREAS, Patent Licensor wishes to grant to Technology Company an exclusive license to certain Patents, Trademarks and Technical Information, to make and have made Products [anywhere in the world] for use and sale in the Territory (as hereinafter defined), and Technology Company wishes to receive such a license, on the terms and subject to the conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual covenants and agreements provided herein, Technology Company and Patent Licensor hereby agree as follows:

I. Definitions

A. "Affiliate" means, with respect to a party, any corporation or other business entity directly or indirectly controlling, controlled by or under common control with such party; as used herein, the term "control" means possession of the power to direct, or cause the direction of the management and policies of a corporation or other entity whether through the ownership of voting securities, by contract or otherwise. 

B. "FDA" means the United States Food and Drug Administration or any successor agency thereof. 

C. "Licensed Patents" means all patents and patent applications in the Territory now owned or licensed, or hereafter acquired or licensed during the term of this Agreement, by or on behalf of Patent Licensor or any of its Affiliates relating to the manufacture, use or sale of the Products. The currently existing Licensed Patents are listed in Exhibit A, attached hereto and made a part hereof, which shall be amended from time to time to include any additional patents and patent applications not previously listed; however, the inclusion or exclusion of a patent or patent application from Exhibit A is not to be deemed a conclusive indication of whether that patent or application is or should be considered a "Licensed Patent. "

D. "Licensed Trademarks" shall mean all trademarks, registered or not, and trademark applications in the Territory now owned or licensed, or hereafter acquired or licensed during the term of this Agreement, by or on behalf of Patent Licensor or any of its Affiliates, adopted or used in connection with the Products. The currently existing Licensed Trademarks are listed in Exhibit B, attached hereto and made a part hereof, which shall be amended from time to time to include any additional trademarks and trademark applications not previously listed. 

E. "National Commercial Launch" means the first shipment of a Product by Technology Company or any of its Affiliates or sublicensees on a commercial basis to a third party, unless the shipment is for the primary purpose of evaluating consumer acceptance. 

F. "Net Sales" shall mean the actual gross invoice price of products sold by Technology Company, its Affiliates and sublicensees to third parties less, to the extent included therein, the total of (i) ordinary and customary trade discounts; (ii) sales and excise taxes, and other similar taxes, customs duty and compulsory payments to governmental authorities actually paid or deducted and related to the sale; and (iii) credits given to customers for rejects or returns of the product. 

G. "NDA" means a New Drug Application covering a Product filed with the FDA pursuant to Paragraph 505 of the United States Federal Food, Drug, and Cosmetic Act, or any regulations thereunder. 

H. "Payment Computation Period" means a three (3) month calendar quarter ending on the last day of March, June, September, or December of a given year. 

I. "Products" means _________________________, including improvements, modifications, and variations made by Patent Licensor or its Affiliate during the term of this Agreement. 

J. "Technical Information" means all know-how, trade secrets, inventions, data, technology, and other information now owned or licensed by Patent Licensor, or hereafter acquired or licensed by Patent Licensor during the term of this Agreement, in connection with the Products, including, but not limited to, (i) medical, chemical and other scientific data; (ii) processes and analytic methodology used in the development, testing and analysis of the Products; and (iii) packaging, manufacturing, advertising and marketing data. 

K. "Territory" means the United States of America and its territories and possessions, and (any other countries or areas). 

II. Grant of License

A. Subject to the terms of this Agreement, Patent Licensor hereby grants, and Technology Company hereby accepts, an exclusive license, including the right to grant sublicenses, under the Licensed Patents, Licensed Trademarks, and Technical Information to make and have made Products for use and sale in the Territory. Patent Licensor and its Affiliates shall be permitted to manufacture or have manufactured the Products for export and sale only outside the Territory. 

B. Technology Company acknowledges and agrees that: (i) the use of a sublicensee shall not relieve Technology Company of any of its obligations, duties, or limitations under this Agreement; (ii) any action or omission of a sublicensee shall have the same consequence or effect as if such action or omission was Technology Company's own; and (iii) any sublicense agreement shall contain a confidentiality obligation, binding on the sublicensee, which is comparable to the confidentiality provision of this Agreement, at Paragraph VIII. 

C. To the extent not otherwise prohibited by law, Technology Company shall not sell the Products to customers outside of the Territory or to any party who Technology Company has reasonable grounds to believe is likely to export the Products outside the Territory. If any party exports the Products acquired from Technology Company to customers outside the Territory without Technology Company's explicit authorization, Technology Company shall not be liable to Patent Licensor for any damages or claims arising from such third party actions; however, Technology Company shall take all reasonable actions within its legal rights and powers (without incurring material costs) to cause such third parties to cease such exportation. All inquiries or orders received by Technology Company for the Products to be delivered outside the Territory shall be referred to Patent Licensor. 

III. License Fees and Royalties

A. In consideration of the license granted to Technology Company under this Agreement, Technology Company shall pay to Patent Licensor license fees as follows:


1. a one-time payment of ___________ Dollars ($XXXX) upon the execution of this Agreement; [and]


2. a one-time payment of ___________ Dollars ($XXXXX) upon the first National Commercial Launch by Technology Company of a Product. 

In addition, after the first National Commercial Launch by Technology Company of a Product in a country in the Territory, Technology Company shall pay to Patent Licensor royalties of [___ percent (X%) of Net Sales of Products] [ [or] ____Dollars ($________) for every _____Product Unit sold] in that country during each Payment Computation Period for a period of ______ (XX) Years from the date of the first National Commercial Launch in such country, in accordance with the provisions of Paragraph VI. 

B. Commencing with the second complete calendar year (i.e., January 1ÐDecember 31) after the first National Commercial Launch by Technology Company of a Product in the Territory, and so long as royalty payments are due under Paragraph III. A. hereof, Technology Company shall pay to Patent Licensor minimum royalties under such Paragraph III. A. for each calendar year as follows: [insert appropriate amounts]

In the event royalties paid under Paragraph III. A. for any calendar year are less than the required minimum royalty, Technology Company, on or before the last day of ___________ of each following year, shall pay to Patent Licensor an amount equal to the difference between the royalty amounts paid and the applicable minimum royalty. 

C. Following Technology Company's final royalty payment due in a country under Paragraph[s] III. A., Technology Company shall be deemed to have an exclusive fully paid-up irrevocable license, including the right to grant sublicenses, under the Licensed Patents, Licensed Trademarks and Technical Information to make and have made the Products [anywhere in the world,] for use and sale in that country. 

IV. Product Development, Clinical Testing, 

and Regulatory Affairs

A. Technology Company shall be free to establish any technical, pre-clinical and clinical program, at Technology Company's expense, for purposes of preparing an NDA covering Products. Technology Company shall own all resulting data and all rights arising therefrom including, but not limited to, all data and rights arising out of any NDA submitted by Technology Company or any FDA approval thereof. Technology Company grants to Patent Licensor or its designees a right to reference such NDAs and FDA approvals thereof for the purposes of registration and governmental filing in jurisdictions outside the Territory. 

B. Technology Company shall use reasonable efforts to carry out, at its own expense, all product development, including, without limitation, regulatory and clinical work, testing or studies relating to Products reasonably required for obtaining all regulatory approvals needed to import, market, sell or use the Products within the Territory (collectively "Approval"). 

C. Technology Company shall use its reasonable efforts to prepare, file, prosecute and maintain, during the term of this Agreement, all necessary and appropriate applications, submissions and filings, to the appropriate governmental authorities, to obtain Approval in each country within the Territory. 

D. Patent Licensor shall consult with and assist Technology Company as reasonably requested concerning the development of Products. Patent Licensor will assist in making any necessary submissions or filings for Approval in each country within the Territory, including, without limitation, the provision of such documents and information as will enable Technology Company to make the submissions or filings, to the extent such documents or information are in the possession of, or can be reasonably obtained by, Patent Licensor without incurring material costs. 

V. Adverse Event Reporting

Each party agrees to report to the other, within [48] hours from receipt of the information, any serious adverse event which is reported to occur as a result of use of the Products. Such events must be reported in as much detail as possible, whether or not there is proof of a causal connection between the events and use of the Products. A serious adverse event includes any experience relating to the Products which is reasonably regarded to be medically significant. 

VI. Payment Procedures, Records, Auditing

A. Technology Company shall pay to Patent Licensor royalties as set forth in Paragraph III. within sixty (60) days after the end of each Payment Computation Period, along with a report identifying the Products, [Net Sales,] and the computation of the royalties payable to Patent Licensor 

B. Payments shall be in United States Dollars, remitted to Patent Licensor at its address specified herein. 

C. Technology Company shall keep full and accurate books and records setting forth gross sales, [Net Sales] and any other information sufficient in detail to allow the calculation of royalties to be paid by Technology Company. Technology Company shall permit Patent Licensor, at Patent Licensor's expense (except as otherwise provided in Paragraph VI. D.), by independent certified public accountants employed by Patent Licensor and reasonably acceptable to Technology Company, to examine relevant books and records at any reasonable time, within five (5) years of the rendering of the books and records. Such accountants shall not disclose to Patent Licensor any of Technology Company's cost data relating to marketing, distribution or sales. 

D. If it is determined that there was an underpayment of royalties due Patent Licensor, without prejudice to any other rights Patent Licensor may have, Technology Company shall promptly pay to Patent Licensor the balance of the royalties due. Technology Company shall also reimburse Patent Licensor for the cost of such verification examination. 

VII. Disclosure of New Information, Developments, 

and Improvements

A. Patent Licensor shall keep Technology Company fully informed of all relevant information concerning the Products. Toward such end, Patent Licensor shall freely provide Technology Company with all Technical Information or other know-how, trade secrets, inventions, data, technology and information acquired or developed by Patent Licensor or its Affiliates during the term of this Agreement, relating to the Products. 

B. In connection with the furnishing by Patent Licensor of Technical Information, Patent Licensor agrees, at the request and expense of Technology Company, to (1) allow Technology Company personnel to visit Patent Licensor's manufacturing and research facilities and to consult with Patent Licensor personnel at mutually agreeable times, to discuss and review the Technical Information for the purposes contemplated by this Agreement; and (2) send Patent Licensor personnel to visit Technology Company's manufacturing and research facilities at mutually agreeable times, to similarly discuss and review such Technical Information. 

VIII. Confidential Information

During the term of this Agreement and for a period of ____ years after expiration or termination hereof, each party shall keep confidential and not disclose to others or use for any purpose other than as authorized herein, any confidential information supplied by the other party or its employees or representatives and identified by the disclosing party as confidential [in writing] ("Confidential Information"); provided, however, that these obligations of confidentiality and non-use shall not apply to the extent that the receiving party can establish that information is not the other party's Confidential Information, including but not limited to establishing that the information: (i) entered the public domain without the receiving party's breach of any obligation owed to the disclosing party; (ii) had become known to the receiving party prior to the disclosing party's disclosure of such information; (iii) was permitted to be disclosed by the prior written consent of the disclosing party; (iv) had become known to the receiving party from a source other than the disclosing party, other than by breach of a confidentiality obligation owed to the disclosing party; (v) was disclosed by the disclosing party to a third party without restrictions on its disclosure; or (vi) was independently developed by the receiving party without breach of this Agreement. In addition, each party shall have the right to disclose Confidential Information supplied by the other party to third parties under a secrecy agreement with essentially the same confidentiality provisions provided herein, solely in connection with the exercise of its rights under this Agreement. Further, disclosure may be made by either party to government agencies to the extent required to secure Approvals, and to preclinical and clinical investigators when necessary for their information in connection with the filing of applications for such Approvals. 

IX. Reduction of Royalties

Royalties payable by Technology Company to Patent Licensor under Paragraph III. hereof shall be reduced as follows:

A. In the event of any patent or trademark infringement, royalties shall be reduced as provided in Paragraph X. 

B. If Technology Company is required in a country within the Territory, by a final court order from which no appeal can be taken, to make changes in Products or to obtain and pay a royalty under a license to a third party under any patent or trademark in order to make, have made, use or sell the Products in that country, Technology Company's obligations in the country to pay royalties to Patent Licensor shall be reduced by the amount of the cost to Technology Company for the changes and additional royalty. 

C. If a third party obtains, by order, decree or grant from a competent governmental authority in any country in the Territory, a compulsory license under the Licensed Patents authorizing such third party to make, have made, use or sell any Product in such country, Patent Licensor shall give prompt notice to Technology Company. During the effective period of such compulsory license, Technology Company's obligations to pay royalties with respect to [Net] Sales in such country under this Agreement shall be no more than the rate payable to Patent Licensor by said third party. 

X. Patents and Trademarks

A. Maintenance of Patents

Patent Licensor shall take all reasonable, necessary steps and pay all necessary expenses to obtain patent protection in the Territory for patentable inventions conceived or made before or during the term of this Agreement, and to maintain for the full life thereof all Licensed Patents, relating to the Products and improvements thereto. Technology Company shall have the right, upon consultation with Patent Licensor, to file on behalf of and as agent for Patent Licensor all applications and filings, and to take all actions necessary to obtain the benefits under the Drug Price Competition and Patent Term Restoration Act of 1984 and any amendments thereto. Patent Licensor agrees to sign any authorizations and instruments and to take any further actions reasonably requested by Technology Company to implement the foregoing. 

Technology Company hereby agrees to mark the Products with the proper legend concerning patent coverage, in accordance with the laws of each respective country within the Territory. 

B. Maintenance of Trademarks

1.
(i) Patent Licensor shall take all reasonable, necessary steps and pay all necessary expenses to obtain and maintain registrations of Licensed Trademarks in each country in the Territory. 


(ii) Technology Company acknowledges Patent Licensor's exclusive right, title and interest in and to the Licensed Trademarks. 


(iii) At reasonable intervals and upon Patent Licensor's request, beginning with Technology Company's first National Commercial Launch, Technology Company will provide Patent Licensor with a reasonable number of samples of the Products (and any Product described in Paragraph II. D.) it has produced for commercial sale, including labels and packaging bearing the Licensed Trademarks. 


(iv) Patent Licensor shall have the right to inspect, at reasonable times and reasonable intervals upon fifteen (15) days' written notice to Technology Company, those parts of Technology Company's facilities where Products (and any Product described in Paragraph II. D.) are manufactured and stored. 


(v) Technology Company agrees to use the Licensed Trademarks in accordance with usual trademark practice, and to avoid doing anything that will in any manner impair or detract from the value of the Licensed Trademarks, it being understood that Patent Licensor may use the Licensed Trademarks outside the Territory. Similarly, Patent Licensor agrees not to use the Licensed Trademarks, outside the Territory, in any way that might impair or detract from their value. 

2.
(i) The Products shall be sold under the Licensed Trademarks or, at Technology Company's discretion, any other mark, name or symbol chosen by Technology Company (a "Substitute Trademark"). Technology Company shall select, register and own the Substitute Trademarks. 


(ii) Patent Licensor acknowledges Technology Company's exclusive right, title and interest in and to the Substitute Trademarks. 

C. Defense of Patent or Trademark Litigation

If any patent or trademark infringement action is brought in a country in the Territory against Technology Company or its Affiliate or sublicensee because of actual or anticipated manufacture, use or sale of the Products, or because of such activity under the Licensed Trademarks, Technology Company shall promptly notify Patent Licensor and send Patent Licensor copies of all papers that have been served. Patent Licensor shall promptly defend against such infringement action, once notified by Technology Company. Technology Company shall cooperate with Patent Licensor, and continue to pay to Patent Licensor any applicable royalties during the pendency of the action and any appeals. 

If as a result of such action, Technology Company or its Affiliate or sublicensee is required to make changes in the Products or make payments to any third parties, Technology Company can offset such payments against royalty payments otherwise due to Patent Licensor, as provided in Paragraph IX. of this Agreement. 

If Patent Licensor fails to defend such infringement action after being notified by Technology Company, Technology Company shall have the right but not the obligation to defend the action itself. If Technology Company does undertake such defense, Patent Licensor shall cooperate with Technology Company and Technology Company shall be entitled to select counsel. Any reasonable costs and expenses incurred by Technology Company, including settlement costs, damages assessed against Technology Company and reasonable outside attorney fees, shall be offset against royalty payments otherwise due hereunder, as provided in Paragraph IX. 

D. Response to Infringement of Licensed Patents 

or Trademarks by Third Parties

If, during the term of this Agreement, either party becomes aware of any third party infringement or threatened infringement of any Licensed Patent or Licensed Trademark in the Territory, the following provisions shall apply:

1. The party having such knowledge shall promptly give notice to the other party, with all available details. 

2. Patent Licensor shall have the right, but not the obligation, to bring suit in its name, or in the name of Technology Company if necessary, at its own expense to restrain such infringement and to recover profits and damages. Technology Company agrees to being joined as a party plaintiff and to cooperate in the prosecution thereof as is reasonably necessary, at Patent Licensor's expense. If Patent Licensor decides to undertake such suit, then Patent Licensor shall have the sole right to control prosecution, and the right to settle and compromise such action with Technology Company's prior written consent, which shall not be unreasonably withheld. 

3. If Patent Licensor fails to take action within [sixty (60)] days after becoming aware of such infringement, in the first instance or by notice from Technology Company, then Technology Company, at any time prior to Patent Licensor thereafter filing an action, shall have the right but not the obligation to take such action in its own name or in the name of Patent Licensor as it deems necessary or appropriate. Patent Licensor shall cooperate with Technology Company as is reasonably necessary in any such action brought by Technology Company. If Technology Company brings legal action, Technology Company shall have the sole right to control prosecution, and the right to settle and compromise such action with Patent Licensor's prior written consent, which shall not be unreasonably withheld. 

4. In the event any monetary recovery in connection with such infringement action is obtained, such recovery shall be applied in the following priority: first, to reimburse Patent Licensor and Technology Company by the proportion and up to the extent of their out-of-pocket expenses (including reasonable attorneys' fees) in prosecuting such infringement; second, to be shared by the proportion and up to the extent of any damages established, including but not limited to Technology Company's lost profits and Patent Licensor's lost royalties; third, the balance, if any, to be shared one-half by Patent Licensor and one-half by Technology Company. 

XI. Representations, Warranties, and Covenants

A. Patent Licensor represents, warrants and covenants that:


1. Patent Licensor is a corporation duly organized, existing and in good standing under the laws of the State of _______________, with full right, power and authority to enter into and perform this Agreement and to grant all of the rights, powers and authorities herein granted. 


2. The execution, delivery, and performance of this Agreement do not conflict with, violate, or breach any agreement to which Patent Licensor is a party, or Patent Licensor's articles of incorporation or bylaws. 

3. Patent Licensor is and shall be the sole and exclusive owner of the Products, Licensed Patents, and Licensed Trademarks, all of which is and shall be unencumbered by any liens, security interest, or other rights or claims of any third party, and no other person or entity has or shall have any claim of ownership with respect to the Products. 

4. The issued Licensed Patents and Licensed Trademarks are valid and enforceable, and are not known to be infringed by any third party in the Territory. 

5. Making, having made, using, or selling the Products under the Licensed Trademarks in the Territory do not infringe any patent, trademark, or any other rights of any third party. 

7. This Agreement has been duly executed and delivered by Patent Licensor and is a legal, valid, and binding obligation enforceable against Patent Licensor in accordance with its terms. 

8. Patent Licensor knows of no fact which does or could materially adversely affect the rights granted to Technology Company hereunder. 

B. Technology Company represents, warrants and covenants that:


1. Technology Company is a corporation duly organized, existing, and in good standing under the laws of the State of Delaware, with full right, power and authority to enter into and perform this Agreement and to grant all of the rights, powers, and authorities herein granted. 


2. The execution, delivery, and performance of this Agreement do not conflict with, violate, or breach any agreement to which Technology Company is a party, or Technology Company's certificate of incorporation or bylaws. 


3. This Agreement has been duly executed and delivered by Technology Company, and is a legal, valid, and binding obligation enforceable against Technology Company in accordance with its terms. 

XII. Term and Termination

A. This Agreement shall be effective as of the date first set forth above and shall remain in effect as long as Technology Company is obligated to make royalty payments to Patent Licensor, unless earlier terminated as provided herein. The provisions of Paragraphs III. C, IV. A., V., VI., VIII., X. C., XI. and XIII. hereof shall survive the expiration or termination of this Agreement, except as otherwise provided herein. 

B. If either Technology Company or Patent Licensor breaches or defaults in the performance or observance of any of the material provisions of this Agreement, and such breach or default is not cured within ninety (90) days after the giving of notice by the other party specifying such breach or default, the non-defaulting party shall have the right to terminate this Agreement, effective without further notice to the defaulting party. If termination is by Patent Licensor, because of Technology Company's breach or default, the rights and licenses granted by Patent Licensor to Technology Company hereunder (other than those granted under Paragraph III. C. ) shall terminate, and the rights and licenses granted by Technology Company to Patent Licensor shall be deemed to be fully paid-up, non-exclusive and irrevocable. If termination is by Technology Company because of Patent Licensor's breach or default, the rights and licenses granted by Technology Company to Patent Licensor shall terminate, and the rights and licenses granted by Patent Licensor to Technology Company shall be deemed to be fully paid-up, exclusive, and irrevocable. 

C. Except as otherwise provided in this Agreement, upon termination of this Agreement (unless by Technology Company under Paragraph XII. C.):


1. All rights, privileges and licenses shall terminate and revert to Patent Licensor, and Technology Company shall not thereafter make any use whatsoever of any Technical Information, Licensed Patents or Licensed Trademarks. 


2. Subject to subparagraph 6. below, Technology Company shall promptly return or provide to Patent Licensor all Technical Information and other similar information regarding the Products, including any information relating to the regulatory and clinical work and filings, in connection with any Approval, not previously supplied to Patent Licensor. 


3. Subject to subparagraphs 5 and 6 below, Technology Company shall promptly transfer or destroy, at Patent Licensor's election, all marketing, labeling, or advertising materials relating to the Products or Licensed Trademarks. 


4. Technology Company shall promptly execute whatever documents are necessary and take whatever steps are necessary to transfer to Patent Licensor or its designee, free of charge except for out-of-pocket expense, all of Technology Company's, its Affiliates' and sublicensees' right, title, and interest in and to any NDAs and Approvals, including product licenses, drug identification numbers, or other health registration approvals in effect in the Territory. 


5. Patent Licensor, at its election, shall:



a. Grant Technology Company sufficient time to sell off its existing stocks of the Products, provided that Patent Licensor shall continue to receive any royalty payable thereon as provided in this Agreement; or



b. Purchase from Technology Company, at Technology Company's cost, any stock of Products held by Technology Company or returned to Technology Company within the following three (3) months in the normal course of trade. 


6. Notwithstanding anything herein to the contrary, Technology Company's Legal Division shall be entitled to retain one archival copy of all materials covered by Paragraph VIII., for the sole purpose of determining Technology Company's ongoing confidentiality obligations. 

D. Termination of this Agreement for any reason shall be without prejudice to and shall not affect the right of either party to recover any and all damages to which it may be entitled, or exercise any other remedies which it may otherwise have. 

XIII. Indemnification

A. Patent Licensor shall at all times during and after the term of this Agreement be responsible for, and shall defend, indemnify, and hold Technology Company harmless from and against any and all losses, claims, suits, proceedings, expenses, recoveries, and damages, including reasonable legal expenses and costs including attorneys' fees, arising out of any claim by a third party relating to the Products, or any aspect of the performance of this Agreement, to the extent such liability results from a patent or trademark infringement claim, from a product liability claim or from the negligence or willful misconduct of Patent Licensor, or any breach of a representation or warranty given herein by Patent Licensor; provided, however, that Technology Company shall give Patent Licensor or) prompt notice of any such claim or lawsuit and, provided further, that Patent Licensor shall have the right to compromise, settle or defend such claim or lawsuit. 

B. Technology Company shall at all times during and after the term of this Agreement be responsible for, and shall defend, indemnify and hold Patent Licensor harmless from and against any and all losses, claims, suits, proceedings, expenses, recoveries, and damages, including reasonable legal expenses and costs including attorneys fees, arising out of any claim by a third party relating to the Products or any aspect of the performance of this Agreement, to the extent such liability results from the negligence or willful misconduct of Technology Company, or any breach of a representation or warranty given herein by Technology Company; provided, however, that Patent Licensor shall give Technology Company prompt notice of any such claim or lawsuit and, provided further, that Technology Company shall have the right to compromise, settle or defend such claim or lawsuit. 

XIV. Bankruptcy

All rights and licenses granted under or pursuant to this Agreement by Patent Licensor to Technology Company are, and shall otherwise be deemed to be, for purposes of Section 365(n) of the Bankruptcy Code, licenses of rights to "intellectual property" as defined under Section 101(56) of the Bankruptcy Code. The parties agree that Technology Company, as a licensee of such rights and licenses, shall retain and may fully exercise all of its rights and elections under the Bankruptcy Code. The parties further agree that, in the event that any proceeding shall be instituted by or against Patent Licensor seeking to adjudicate it a bankrupt or insolvent, or seeking liquidation, winding up, reorganization, arrangement, adjustment, protection, relief or composition of it or its debts under any law relating to bankruptcy, insolvency or reorganization or relief of debtors, or seeking an entry of an order for relief or the appointment of a receiver, trustee or other similar official for it or any substantial part of its property or it shall take any action to authorize any of the foregoing actions (each a "Proceeding"), Technology Company shall have the right to retain and enforce its rights under this Agreement, including but not limited to the following rights:

A. the right to continue to use the (relevant license materials) and all versions and derivatives thereof, and all documentation and other supporting material related thereto, in accordance with the terms and conditions of this Agreement; and

B. the right to a complete duplicate of (or complete access to, as appropriate) all (relevant license materials)  and all embodiments of such, and the same, if not already in Technology Company's possession, shall be promptly delivered to Technology Company (i) upon any such commencement of a Proceeding upon written request therefor by Technology Company, unless Patent Licensor elects to continue to perform all of its obligations under this Agreement; or (ii) if not delivered under (i) above, upon the rejection of this Agreement by or on behalf of Patent Licensor upon written request therefor by Technology Company;

C. the right to obtain from Patent Licensor all documentation and other supporting materials related to the (relevant license materials) and all versions and derivatives thereof. 

Patent Licensor shall maintain all intellectual property licensed hereunder in tangible form and shall maintain the licensed version of such intellectual property and all updates, modifications, and new releases. 

XV. Miscellaneous

A. Entire Agreement -- This Agreement sets forth the entire agreement and understanding between the parties and supersedes all previous agreements, promises, representations, understandings, and negotiations, whether written or oral, between the parties with respect to the subject matter hereof; none of the terms of this Agreement shall be amended or modified except in writing signed by the parties hereto. 

B. Assignment -- Neither party may assign any right or obligation hereunder without the written consent of the other party, except if such assignment arises under a transaction in which the assigning party is selling its entire business or a line of business to which this Agreement relates or that party is being acquired or merging with a third party. This Agreement shall be binding upon and inure to the benefit of the parties' respective successors and assigns. Any attempted assignment in violation of this provision shall be void and of no effect. 

C. Severability -- If and solely to the extent that any provision of this Agreement shall be invalid or unenforceable, or shall render this entire Agreement to be unenforceable or invalid, such offending provision shall be of no effect and shall not affect the validity of the remainder of this Agreement or any of its provisions; provided, however, the parties shall use their respective reasonable efforts to renegotiate the offending provisions to best accomplish the original intentions of the parties. 

D. Waivers -- A waiver by either party of any term or condition of this Agreement in any one instance shall not be deemed or construed to be a waiver of such term or condition for any similar instance in the future or of any subsequent breach hereof. All rights, remedies, undertakings, obligations and agreements contained in this Agreement shall be cumulative and none of them shall be a limitation of any other remedy, right, undertaking, obligation, or agreement. 

E. Compliance with Law -- Each party hereto shall comply with all applicable laws, rules, ordinances, guidelines, consent decrees and regulations of any federal, state or other governmental authority. 

F. Force Majeure -- No party shall be liable for failure to perform or delay in performing obligations set forth in this Agreement, and no party shall be deemed in breach or default of its obligations, if, to the extent and for so long as, such failure, delay, breach, or default is due to natural disasters or any similar causes reasonably beyond the control of such party. Any party desiring to invoke the protection of Force Majeure shall promptly notify the other party of such desire and shall use reasonable efforts to resume performance of its obligations. 

G. Governing Law -- This Agreement is deemed to have been entered into in the State of _________________, and its interpretation, construction, and the remedies for its enforcement or breach are to be applied pursuant to and in accordance with the laws of the State of _________________.

H. Notices -- Any notice, consent or approval permitted or required under this Agreement shall be in writing sent by registered or certified airmail, postage pre-paid, or by overnight courier or by facsimile (confirmed by mail) and addressed as follows:_______________

All notices shall be deemed to be effective on the date of mailing. In case any party changes its address at which notices are to be received, written notice of such change shall be given as soon as practicable to the other party. 

I. Relationship of the Parties -- The relationship hereby established between Technology Company and Patent Licensor is solely that of independent contractors; this Agreement shall not create an agency, partnership, joint venture, or employer/employee relationship, and nothing hereunder shall be deemed to authorize either party to act for, represent, or bind the other except as expressly provided in this Agreement. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first written above by their duly authorized officers. 

For Technology Company Inc.

For Patent Licensor 


